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MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
ATTENTION: SERVICE ACQUISITION EXECUTIVES
DIRECTORS OF DEFENSE AGENCIES

SUBJECT: Changes to the "Other Transactions" (OT) Guide for Prototype Projects

The OT Guide for Prototype Projects of Jannary 2001 was updated to incorporate
the Final Rule on Comptroller General access. The Final Rule includes changes resulting
from comments on the Interim Rule and clarification enacted by the Floyd D. Spence
National Defense Authorization Act for Fiscal Year 2001 that limits access in certain
situations. Change pages to the OT Guide are attached.

This revised policy is applicable for solicitations providing for use of OT authority
for prototype projects issued on or after December 17, 2001. [t may also be used for new

prototype project awards that result from solicitations issued prior to that date.

Questions regarding this change may be referred to Teresa Brooks at
703-695-8567 or by e-mail to teresa.brooks@o?sd.mil.

,/@{Mei,

Dewdre A. Lec
Director, Defense Procurement

Attachment:
As stated
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C2.14.5. Length and extent of access.

(C2.14.5.1. Agreements should provide for the Agreements Officer's authorized
sepresentative 1o have direct access to sufficient records to ensure full accountability for all
government funding or statutorily required cost share under the agreement (or in the case where
an outside IPA is used--TPA audit reports and working papers) for a specified period of time
{normally three years) after final payment, unless notified otherwise by the Agreements Olficer.

C2.14.5.2. In accordance with statute, if the agreement gives the Agreements Officer or
other DoD component official access to a business unit records, the DoDIG and GAO get the
same access to those records.

C2.15 COMPTROLLER GENERAL ACCCESS

Section 801 of the National Defense Authorization Act for Fiscal Year 2000 establishes a
requirement that an OT for a prototype project that provides for payments in a total amount in
excess of $5,000,000 include a clause that provides Comptroller General access to records.
Section 804 of the Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001
provides clarification that limits access in certain situations. Because this is 2 mandatory
requirement that has a substantial impact on the public, the rules implementing this law were
published in the Federal Register and arc codificd in Part 3 of Scction 32 of the Code of Federal
Regulations, Subtitle A, Chapter I.  The Final Rule implementing sections 801 and 804 was
published in the Federal Register on November 15, 2001 and is effective for solicitations issued
on or after December 17, 2001. The policy is reflected in Appendix 4 of this Guide.

C2.16. COST SHARING

C2.16.1. When Applicable. One authorized reason to use OT authority for prototype projects
is if a nontraditional defense contractor is not participating to a significant extent in the prototype
project and at least one third of the total cost of the prototype project is to be paid out of funds
provided by the parties to the transaction other than the federal government (see section C1.5.1).
However, the government should not generally mandate cost-sharing requirements for defense
unique items so use of OT authority that invokes cost-sharing requirements should typically be
limited to those situations where there are commercial or other benefits to the awardee.

C2.16.2. Statutory Restrictions. When a nontraditional defense contractor is not
participating to a significant extent in the prototype project and cost-sharing is the reason for
using OTA, then the non-federal amounts counted as provided, or to be provided, by a party to
the OT agreement (including any entity that participates in the performance of the agreement or
a subordinate element of the party or entities) may not include costs that were incurred before the
date on which the QT agreement becomes effective. Costs thal were incurred fur a prototype
project by a party, entity or subordinate element after the beginning of negotiations, but prior to
the date the OT agreement becomes effective may be counted for purposes of this subsection as
being provided, or to be provided, by the party, entity or subordinate element to the OT
agreement if and to the extent that the Agreements Officer determines in writing that (i) the
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APPENDIX 4
COMPTROLLER GENERAL ACCESS

Implementation of statutory requirements regarding Comptroller General access to records is

codified in Part 3 of Section 32 of the Code of Federal Regulations, Subtitle A, Chapter 1.

PART 3 — TRANSACTIONS OTHER THAN CONTRACTS, GRANTS, OR
COOQOOPERATIVE AGREEMENTS FOR PROTOTYPE PROJECTS

3.4 Policy

(4) A clause must be included in solicitations and agreements for prototype projects awarded
under authority of 10 U.S.C. 2371, that provide for total government payments in excess of
$5,000,000 to allow Comptroller General access to records that directly pertain to such
agreements.

(b) The clause referenced in paragraph (a) of this section will not apply with respect to a party or
entity, or subordinate element of a party or entity, that has not entered inte any other contract,
grant, cooperative agreement or “other transaction” agreement that provides for audit access by a
government entity in the year prior to the date of the agreement. The clause must be included in
all agreements described in paragraph (a) of this section in order to fully implement the law by
covering those participating entities and their subordinate elements which have entered into prior
agreements providing for Government audit access, and are therefore not exempt. The presence
of the clause in an agreement will not operate to require Comptroller General access to records
from any party or participating entity, or subordinate element of a party or participating entity,
which is otherwise exempt under the terms of the clause and the law.

(¢)(1) The right provided to the Comptroller General in a clause of an agreement under
paragraph (a) of this part, is limited as provided by subparagraph (c)(2) of this part in the case of
a party to the agreement, an entity that participates in the performance of the agreement, or a
subordinate element of that party or entity, if the only cooperative agreements or "other
transactions” that the party, entity, or subordinate element entered into with government entities
in the year prior to the date of that agreement are cooperative agreements or transactions that
were entered into under 10 U.S.C. 2371 or Section 845 of the National Defense Authorization
Act for Fiscal Year 1994 (Pub.L. 103-160; 10 U.S.C. 2371 note).

(¢)(2) The only records of a party, other entity, or subordinate element referred to in
subparagraph (c)(1) of this part that the Comptroller General may examine in the exercise of the
right referred to in that subparagraph, are records of the same type as the records that the
government has had the right to examine under the audit access clauses of the previous
cooperative agreements or transactions referred to in such subparagraph that were entered into by
that particular party, entity, or subordinate element.

(d) The head of the contracting activity (HCA) that is carrying out the agrcement may waive the
applicability of the Comptroller General access requirement if the HCA determines it would not
be in the public interest to apply the requirement to the agreement. The waiver will be effective
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with respect to the agreement only if the HCA transmits a notification of the watver to the
Committees on Armed Services of the Senate and the House of Representatives, the Comptroller
General, and the Director, Defense Procurement before entering into the agreement. The
notification must include the rationale for the determination.

(e) The HCA must notify the Director, Defense Procurement of situations where there is
evidence that the Comptroller General Access requirement caused companies to refuse (o
participate or otherwise restricted the Department’s access to companies that typically do not do
business with the Department.

(f) In no case will the requirement to examine records under the clause referenced in paragraph
(a) of this section apply to an agreement where more than three years have passed after final
payment is made by the government under such an agreement.

(g) The clause referenced in paragraph (a) of this section, must provide for the following:

(1) The Comptroller General of the United States, in the discretion of the Comptroller
General, shall have access to and the right to examine records of any party to the agreement or
any entity that participates in the performance of this agreement that directly pertain to, and
involve transactions relating to, the agreement.

(2) Excepted from the Comptroller General access requirement is any party to this
agreement or any entity that participates in the performance of the agreement, or any subordinate
element of such party or entity, that, in the year prior to the date of the agreement, has not
entered into any other contract, grant, cooperative agreement, or “other transaction” agreement
that provides for audit access to its records by a government entity.

(3)(A) The right provided to the Comptroller General is limited as provided in
subparagraph (B) in the case of a party to the agreement, any enti{y that participates in the
performance of the agreement, or a subordinate element of that party or entity if the only
cooperative agreements or "other transactions" that the party, entity, or subordinate element
entered into with government entities in the vear prior to the date of that agreement are
cooperative agreements or transactions that were entered into under 10 U.S.C. 2371 or Section
8435 of the National Defense Authorization Act for Fiscal Year 1994 (Pub.L.. 103-160; 10 U.S.C.
2371 note).

(B) The only records of a party, other entity, or subordinate element referred to in
subparagraph (A) that the Comptroller General may examine in the exercise of the right referred
to in that subparagraph are records of the same type as the records that the government has had
the right to examine under the audit access clauses of the previous agreements or transactions
referred to in such subparagraph that were entered into by that particular party, entity, or
subordinate element.

{4) This clause shall not be construed to require any party or enlity, or any subordinate
element of such party or entity, that participates in the performance of the agreement, to create or
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maintain any record that is not otherwise maintained in the ordinary course of business or
pursuant to a provision of law.

(5) The Comptroller General shall have access to the records described in this clause
until three years after the date the final payment is made by the United States under this
agreement.

(6) The recipient of the agreement shall flow down this provision to any entity that
participates in the performance of the agreement.
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